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The following index and digest contain the legal cases which have 
appeared in THE BANKING LAW JOURNAL during 1962. The entire ar- 
rangement, including the number of sections follows the plan of the new 
sixth edition of the BANKING LAW JOURNAL DIGEST. The new DIGEST 
contains summaries of more than 15,000 banking decisions which have been 
published in THE BANKING LAW JOURNAL from the time of its establish- 
ment in 1889 down to and including December, 1961. 


ACCOMMODATION PAPER 


§41. Liability to party accommo- 
dated. 

Payee of note is not holder in due 
course and has no cause of action 
against maker who signed note to ac- 
commodate payee since there is no 
consideration as between them. Town 
& Country Shoes Federal Credit Un- 
ion v. Cramer, Kansas City Court of 
Appeals, 350 S. W. 2d 281. 79 B. L. J. 
168. 


AGENTS 


§56. Agent’s authority. 

When a co-partner in used-car bus- 
iness discounted with bank customer's 
notes bearing forged signatures of 
existing persons, jury verdict for part- 
nership in bank’s suit against it would 
be vacated even though acts of dis- 
honest partner may have been fraud- 
ulent and criminal, because he was 
apparently acting in the ordinary 
course of the business confided to 


him. First National Bank of Altoona 
v. Turchetta, Pennsylvania, 181 A. 2d 
285. 79 B. L. J. 801. 


ALTERED PAPER 


§63. Material alterations. 

In action on check against maker 
where alteration of date on check was 
apparent, instrument was not “regular 
upon its face” and holder was not 
holder in due course and could not 
recover thereon. Watts v. Brooks, 136 
So. 2d 403. 79 B. L. J. 445. 

Bank which without fraudulent or 
evil purpose ran line through numer- 
als and words setting forth dollar 
amount of note and substituted cor- 
rect numerals and words in order to 
reflect partial payment and then pre- 
sented note for payment materially 
altered note so as to void it. J. B. E. 
Olson Corp. v. Ives, New York Su- 
preme Court, Nassau County, 231 
N. Y. Supp. 2d 380. 79 B. L. J. 1085. 


iii 


| 
| 
| 
| 
| 
| 
4 
| 
| 

| 
| 
| 
| 
| 
| 
$ 


iv THE BANKING LAW JOURNAL 


§66. Altering place of payment. 

Where bank filled in blank space 
in note as to place of payment it did 
not materially alter note so as to 
make it void but was filling in blank 
in note in accordance with prima facie 
authority given to any holder. Re- 
public National Bank of Dallas v. 
Strealy, Texas 350 S. W. 2d 914. 79 
B. L. J. 428. 


§69. Reduction of principal or in- 
terest. 

Bank which without fraudulent or 
evil purpose ran line through numer- 
als and words setting forth dollar 
amount of note and substituted cor- 
rect numerals and words in order to 
reflect partial payment and then pre- 
sented note for payment materially 
altered note so as to void it. J. B. E. 
Olson Corp. v. Ives, New York Su- 
preme Court, Nassau County, 231 
N. Y. Supp. 2d 380. 79 B. L. J. 1085. 


ANTEDATED AND POSTDATED 
INSTRUMENTS 


§90. Validity. 

Post-dated check contains implied 
notice on its face that there is no 
money presently on deposit to meet 
it and is nothing more than promise to 
pay in the future, hence the issuance 
of such a check which is not paid 
when it becomes due does not fall 
within the prohibition of Pennsylva- 
nia “Worthless Check Act.” Common- 
wealth v. Kelinson, Superior Court of 
Pennsylvania, 184 A. 2d 374. 79 
B. L. J. 1086. 


ASSIGNMENTS 


§94.5. Assignment of accounts re- 
ceivable. 


Florida Accounts Receivable Act 


established mandatory, exclusive 
method of perfecting assignment of 
accounts receivable, and bank which 
notified account debtors but did not 
file notice of assignment as required 
by statute failed to perfect its assign- 
ment, and was obligated to turn over 
funds collected to assignor’s trustee 
as voidable preference. Miami Na- 
tional Bank v. Knudsen, United 
States Court of Appeals, Fifth Cir- 
cuit, 300 F.2d 289. 79 B. L. J. 596. 


ATTORNEY'S FEES 


§111. Recovery of attorney’s fees. 
Order which allowed interpleading 
bank attorneys’ fee of $8,500 as well 
as costs was affirmed on appeal, and 
arguments that allowance should have 
been denied because bank itself did 
not institute interpleader action at an 
earlier date and that allowance must 
be limited to period before order of 
interpleader was dismissed as not 
even colorably valid. A/S Kredit Pank 
v. The Chase Manhattan Bank, United 
States Court of Appeals, Second Cir- 
cuit, 303 F. 2d 648. 79 B. L. J. 911. 
When note provided that 25% at- 
torney’s fee would be due in event 
note was not paid at maturity and was 
placed in the hands of an attorney for 
collection, maker and endorser were 
liable for 25% attorney’s fee upon 
non-payment of installment and re- 
sulting acceleration of all remaining 
installments. Maurin v. Adam Lum- 
ber Co., Inc., Louisiana Fourth Cir- 
cuit, 140 So. 2d 804. 79 B. L. J. 720. 


BANKING 


§114. Adoption and change of name. 

By use of words “National” and 
“City” in combination bank acquired 
property right to that name, and is 
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entitled to an injunction prohibiting 
use of those words by a window 
cleaning establishment. National City 
Bank of Cleveland v. National City 
Window Cleaning Co., Ohio, 180 N. 
E. 2d 20. 79 B. L. J. 444. 


Minnesota trust company whose ac- 
tivities are confined to receiving fidu- 
ciary deposits allowed by Department 
of Commerce to change its name and 
place of business as trust company 
over objections of competitor bank 
that it planned to engage in banking 
business, and courts had no jurisdic- 
tion to review order of approval since 
writ of certiorari issued after limita- 
tion of time had expired. Plunkett v. 
First National Bank of Austin, Minne- 
sota, 115 N. W. 2d 235. 79 B. L. J. 721. 


§119. State control of banking busi- 
ness. 


On application by trust company 
for permission to establish a branch 
bank, New Jersey Banking Commis- 
sion was not obligated either by stat- 
ute or constitution to allow objecting 
institutions to be heard at a public 
hearing. First National Bank of 
Whippany v. Trust Company of Mor- 
ris County, New Jersey, 183 A. 2d 
706. 79 B. L. J. 997. 


Each of two major intersections 
within Township of Dearborn was a 
village within meaning of Michigan 
statute prohibiting establishment of 
branch bank in a village in which 
another bank operates an office, hence 
estblishment of branch office at one 
of such intersections did not violate 
statute even though another bank 
operated an office at other intersec- 
tion. Bank of Dearborn v. Taylor, 
Michigan, 114 N. W. 2d 210. 79 
B. L. J. 687. 

Oklahoma statutes imposing penal- 
ties against corporations for holding 
real estate in contravention of statutes 


are not in conflict with the National 
Bank Act and are applicable to nation- 
al banks. National Bank of Commerce 
v. State of Oklahoma, Oklahoma, 368 
P. 2d 997. 79 B. L. J. 537. 


§119.5. Federal control of banking 
business. 

Where Board of Governors of Fed- 
eral Reserve System disapproved ap- 
plication by bank holding company to 
acquire 80% or more of stock of bank, 
court of appeals could not disturb 
judgement of Board that proposed ac- 
quisition was not in the public inter- 
est where its finding were supported 
by substantial evidence. Northwest 
Bancorporation v. Board of Gover- 
nors of the Federal Reserve System, 
United States Court of Appeals, 
Eighth Circuit, 303 F. 2d 832. 79 
B. L. J. 887. 


Bank holding company which, in 
anticipation of passage of Bank Hold- 
ing Company Act of 1956, caused 
Montana state bank to be organized, 
did not violate Section 1842 of Act 
forbidding ownership of voting shares 
of bank without approval of Board of 
Governors of Federal Reserve Sys- 
tem nor section 1843 forbidding own- 
ership or retention of shares of com- 
pany which is not a bank even though 
state bank did not start to do banking 
business for four years after organiza- 
tion. First National Bank in Billings 
v. First Bank Stock Corporation, 
United States Court of Appeals, Ninth 
Circuit, 306 F. 2d 937. 79 B. L. J. 
1085. 


Where Philadelphia National Bank 
and Girard Trust Corn Exchange 
Bank accounted respectively for 22% 
and 15% of deposits, 21% and 16.1% 
of assets, and 19.8% and 14.6% of 
loans of commercial banks in market 
area, their merger violated neither 
Clayton nor Sherman Acts. United 


in 
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States of America v. The Philadelphia 
National Bank and Girard Trust Corn 
Exchange Bank, United States Dis- 
trict Court, E. D. Penna. January 15, 
1962. 79 B. L. J. 206. 


Although the proposed merger of 
First National City Bank of New York 
and First National Bank of Westches- 
ter would not have an adverse affect 
upon competition or result in a tend- 
ency to monopoly, the Comptroller 
of the Currency disapproved such 
merger because the large scale entry 
of First National City into Westches- 
ter County by the proposed merger 
would cause an unreasonable disloca- 
tion in the present and future banking 
structure in Westchester County. In 
Re Applicaion to Merge National 
Bank of Westchester and The First 
National City Bank of New York. De- 
cision of Comptroller of Currency, 
December 19, 1961. 79 B. L. J. 334. 


Agreements between national banks 
concerning service charges are con- 
trary to policy of Comptroller of Cur- 
rency and are to be terminated im- 
mediately. Each bank is directed by 
Comptroller to review scale of charges 
and where appropriate to re-establish 
charges independent of relationship 
with any other bank. Comptroller of 
the Currency. 79 B. L. J. 530. 


Dismissal for lack of jurisdiction of 
bank’s petition to declare void order 
of Board of Governors of the Federal 
Reserve directing it to- increase its 
capital affirmed because agency ac- 
tion was not “final” within meaning of 
Section 10(c) of Administrative Pro- 
cedure Act and would not be until 
Board of Governors of Federal Re- 
serve System deprived bank of mem- 
bership in Federal Reserve System 
for failure to comply with order di- 
recting it to increase its capital. Con- 
tinental Bank and Trust Company v. 
Martin, United States Court of Ap- 


peals, District of Columbia Circuit, 
May 3, 1962. 79 B. L. J. 699. 


Merger of First National Bank & 
Trust Company of Lexington, Ken- 
tucky and Security Trust Company 
does not violate either Section 1 or 
Section 2 of Sherman Act, although 
Bank Merger Act of 1960 does not 
occupy the field so as to pre-empt 
the Sherman Act. United States v. 
First National Bank and Trust Com- 
pany of Lexington, Kentucky, 208 
F. Supp. 457. 79 B. L. J. 1064. 


§120. Constitutionality of regulatory 
laws. 

Provision of New Mexico Disposi- 
tion of Unclaimed Property Act re- 
lating to transfer of custody of un- 
claimed property is constitutional, but 
provisions relating to escheat of un- 
claimed property are unconstitutional. 
Clovis National Bank v. Callaway, 
New Mexico, 364 P. 2d 748. 79 B. L. 
J. 147. 

Imposition of personal property tax 
by Kiowa County, Kansas, upon oil 
and gas lease and royalties therefrom 
owned by a federal land bank is con- 
stitutionally forbidden because of im- 
munity given to bank by statute of 
Congress. Federal Land Bank of 
Wichita v. Board of County Commis- 
sioners, Supreme Court of United 
States, December 11, 1961. 79 B. L. J. 
158. 


§121. Discretion of authorities in is- 
suing charter. 

Where there was evidence to justi- 
fy finding of Department of Com- 
merce that there was no reasonable 
public demand for proposed bank in 
South St. Paul, Supreme Court of 
Minnesota reluctantly affirmed deci- 
sion of Department although it would 
have decided matter differently be- 
cause South St. Paul is a growing ur- 
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ban community where there has been 
no new bank for many years. Appli- 
cation of Burrill, Minnesota, 114 N. 
W. 2d 688, 79 B. L. J. 634. 

Comptroller of the Currency was 
authorized to issue a certificate of 
authority to a national bank even 
though it was “affiliate” of another 
bank which was precluded from es- 
tablishing a branch bank in the New 
Jersey township where new national 
bank was authorized to do business. 
Camden Trust Co. v. Gidney, United 
States Court of Appeals, District of 
Columbia Circuit, 301 F. 2d 521. 79 
B. L. J. 692. 

In determining whether to approve 
establishment of new bank, Pennsyl- 
vania Department of Banking should 
determine whether community had 
adequate banking facilities and is not 
overbanked; it should not exclude 
competition between banks but should 
exclude such competition as would 
likely weaken or destroy some banks. 
Western Pennsylvania National Bank 
v. Myers, Pennsylvania, 180 A.2d 423. 
79 B. L. J. 705. 


$132. Merger and consolidation. 

Merger of First National Bank & 
Trust Company of Lexington, Ken- 
tucky and Security Trust Company 
does not violate either Section 1 or 
Section 2 of Sherman Act, although 
Bank Merger Act of 1960 does not 
occupy the field so as to pre-empt 
the Sherman Act. United States v. 
First National Bank and Trust Com- 
pany of Lexington, Kentucky, 208 
F. Supp. 457. 79 B. L. J. 1064. 


BANKRUPTCY 
§140. Deposit and withdrawal of 
funds 


Possible liability of drawee bank 
for negligence to payee of draft drawn 


on account of bankrupt was not suffi- 
cient to support bank’s assertion of an 
adverse claim to bankrupt’s account 
which would defeat summary juris- 
diction vf court, nor did payee’s pos- 
session of draft constitute such a 
claim which either payee of draft or 
bank could assert. In Re Middle- 
town Packing Company, United 
States District Court, D. Conn., 199 
F. Supp. 657. 79 B. L. J. 352. 


$141. Application of collateral. 


Transaction whereby bank which 
extended credit to cabinet maker se- 
cured by assignment of accounts re- 
ceivable was valid as against cabinet 
maker’s trustee in bankruptcy despite 
provisions of California statute making 
sales of personal property void as to 
creditors when they are unaccom- 
panied by delivery, because contrary 
holding would be inequitable and 
would give windfall to trustee in 
bankruptcy. In Re Lundgren Wood 
Products, United States District 
Court, N.D. California, 198 F.Supp. 
908. 79 B. L. J. 261. 


A security interest may, under Uni- 
form Commercial Code §9-204 (3) ex- 
tend to after-acquired property. If 
such security interest on after-ac- 
quired property is perfected by filing, 
the secured creditor may prevail with 
respect to such property, as against 
the interest of the trustee in bank- 
ruptcy of the debtor. In re Newkirk 
Mining Company, Bankrupt, U. S. 
District Court, Eastern District of 
Pennsylvania. 79 B. L. J. 788. 


§142. Preferences within four months 
of bankruptcy. 

Where bank knew that its debtor 
was corporation of slight financial 
backing and that individual who had 
organized it and treated its assets as 
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his own was having financial difficul- 
ties, bank had reasonable cause to be- 
lieve that debtor was insolvent, and 
payment to it constituted voidable 
preference. Mayo v. Pioneer Bank & 
Trust Company, United States Court 
of Appeals, Fifth Circuit, 297 F. 2d 
392. 79 B. L. J. 445. 


§144. Recovery of money paid by 
insolvent estate. 

Where corporate president made 
transfers of corporate funds which 
impaired capital, corporation’s trustee 
in bankruptcy had no cause of action 
against bank in which corporate funds 
were deposited nor against transferee 
bank in absence of knowledge that 
capital was being impaired. Field v. 
Bankers Trust Co., United States 
Court of Appeals, 296 F. 2d 109. 79 
B. L. J. 321. 

Bank which paid checks drawn on 
corporate account after petition in 
bankruptcy had been filed was liable 
to trustee in bankruptcy for those 
checks even though bank was without 
knowledge of petition and even 
though funds were used for legiti- 
mate corporate purpose. Feldman v. 
Capitol Piece Dye Works, Inc., United 
States Court of Appeals, Second Cir- 
cuit, August 18, 1961. 79 B. L. J. 420. 


CERTIFIED CHECKS 


§264. Certification of overdraft 
check. 

Where bank certified depositor’s 
checks in mistaken belief that there 
were sufficient funds in his account to 
honor the checks, it was entitled to 
recover from the depositor the 
amounts it paid in honoring such 
checks; and depositor, as trader famil- 
iar with business was not entitled to 
rely on bank’s erroneous representa- 
tion of credit balance in his account 


and, therefore, could not hold bank 
liable for slander of his credit. Tur- 
bitt v. Riggs National Bank of Wash- 
ington, Municipal Court of Appeals 
for the District of Columbia, 182 A. 
2d 886. 79 B. L. J. 979. 


COLLECTIONS 


§297. Duties of collecting banks; li- 
ability for negligence gener- 
ally. 

Collecting bank was not liable to 
payee for face amount of the checks, 
but only for nominal damages, arising 
from failure to present the checks for 
payment, in the absence of proof that 
any party to the checks had been re- 
lieved from liability by the collecting 
bank’s failure to present the checks. 
Hoffower v. Pennsylvania Exchange 
Bank, 229 N. Y. Supp. 2d 979. 79 
B. L. J. 906. 

Bank which agreed to purchase 
customer contracts from dealer with 
full recourse on dealer had no duty to 
dealer to make collections in diligent 
manner and was not liable for failure 
to inform dealer of delinquencies in 
payment of accounts. Lightsey v. First 
National Bank of Birmingham, Ala- 
bama, 142 So. 2d 681. 79 B. L. J. 
806. 


$329. Title of collecting bank. 

Although check was endorsed “for 
deposit only” and deposit receipt 
stated that bank acted only as collect- 
ing agent, bank which allowed payee 
to withdraw amount of check before 
it cleared was holder in due course 
entitled to recover amount of check 
from maker even though payee in- 
duced maker to stop payment on 
check. Sorrells Bros. Packing Co., 
Inc. v. Union State Bank, District 
Court of Appeals of Florida, Second 
District, 114 So. 2d 74. 79 B. L. J. 
1085. 
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§330. Right to revoke credit or 
charge back check. 

In action by drawee bank against 
payee to recover amount of check it 
was deemed to have paid because of 
retention of check beyond statutory 
period, court in dismissing drawee’s 
counterclaim held that drawee was 
not holder in due course of check and 
that payee was not estopped to defend 
drawee’s claim. Central Bank and 
Trust Co. v. General Finance Corpor- 
ation, United States Court of Appeals, 
Fifth Circuit, 297 F.2d 126. 79 B. L. J. 
488. 


CONSIDERATION 


§346. Outlawed debt. 

A discharge in bankruptcy destroys 
the remedy but not the indebtedness, 
hence the moral obligation to pay the 
debt which survives a discharge will 
support recovery to a creditor on the 
basis of a promise subsequent to dis- 
charge even though the promise is 
not supported by a new considera- 
tion. Kesler v. Dep’t of Public Safety, 
Etc., State of Utah, United States Su- 
preme Court, 82 Sup. Ct. 807. 79 
B. L. J. 537. 

Where maker of promissory note 
was indebted to payee on an open 
account which was barred by statute 
of limitations, the account, even 
though barred, constituted a natural 
obligation which was sufficient con- 
sideration for the execution of a 
promissory note. Service Parts Com- 
pany, Inc. v. S. C. Culpepper, Louis- 
iana, 142 So. 2d 498. 79 B. L. J. 911. 


CONTRACTS 


§364. Liability for damages. 
Person who suggested business 
idea to bank was not entitled to re- 


cover for its use by bank because 
idea was neither novel nor original, 
and even if it were original, bank 
would not be liable for its use in ab- 
sence of a contract to compensate the 
originator of the idea. Oxenhandler 
v. Dime Savings Bank of Brooklyn, 
New York Supreme Court, King’s 
County, 227 N. Y. Supp. 2d 642. 79 
B. L. J. 721. 


CORPORATIONS 


$372. Authority to issue and indorse 
negotiable paper. 

In action by depositor against bank 
for honoring checks drawn by un- 
authorized officer, court held that a 
bank was liable for those checks paid 
within six months of notice to bank 
by depositor; that depositor was not 
estopped because it allowed unau- 
thorized officer to deliver signature 
card with blank in it on which he 
could and did fill in own name as per- 
son authorized to write checks; and 
depositor was not estopped despite 
its failure to examine its statement of 
account because bank’s negligence 
was primary cause of loss. Valley 
National Bank of Phoenix v. Electri- 
cal District Number Four, Arizona, 
367 P. 2d 655. 79 B. L. J. 478. 


DEEDS 


§382.5. Deeds of Trust. 

Where husband and wife executed 
deed to bank to secure debts of 
“party of the first part,” an individual 
debt of the husband to the bank was 
not a debt of “party of the first part” 
which the bank was authorized to 
collect through exercise of the power 
of sale contained in deed. Cordele 
Banking Company v. Powers, Georgia 
124 S. E. 2d 275. 79 B. L. J. 515. 
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DEPOSITS ty treasurer shall deposit for safe- 
. keeping in banks moneys collected, 
$390. eae between bank and nor was it liable under Uniform Fidu- 


Complaint which alleged that bank 
exhibited ledger card of depositor’s 
account and told depositor’s employer 
that certain of depositor’s checks had 
been retained for lack of sufficient 
funds stated cause of action for 
breach of implied term of contract 
of deposit not to disclose information 
concerning depositor’s account unless 
authorized by law or by depositor. 
Peterson v. Idaho First National 
Bank, Idaho, 367 P.2d 284. 79 B. L. J. 
326. 


§397. Disclosure of depositor’s bal- 
ance. 

Where third person informed 
branch manager of bank that he 
was about to enter into financial re- 
lationship with depositor of the bank, 
bank had no duty to disclose fact that 
its depositor was insolvent. Sparks 
v. Union Trust Company of Shelby, 
North Carolina, 124 S. E. 2d 365. 79 
B. L. J. 620. 


§404. General deposits. 

Bank which did not change posi- 
tion to its detriment had no right to 
offset funds in depositor’s account in 
payment of depositor’s debt to it even 
though bank had no knowledge that 
by agreement with insurance com- 
pany and depositor such funds were 
held by depositor in trust for insur- 
ance company. National Indemnity 
Co. v. Spring Branch State Bank, 
Texas, 348 S.W. 2d 528. 79 B. L. J. 
141. 


§410. Public deposits. 

Where bank cashed check payable 
to the order of county treasurer it 
was not liable under provision of 
Wyoming statute providing that coun- 


ciary Act in absence of bad faith. 
Board of the County Commissioners 
v. First National Bank of Thermop- 
olis, Wyoming, 368 P. 2d 132. 79 
B. L. J. 583. 


§433. Michigan. 

Guardian of mental incompetent 
who was appointed after his ward 
became mentally incompetent had no 
power to withdraw monies deposited 
by his ward in joint accounts payable 
to either or survivor where it was a 
fair inference that she intended 
each person named as joint depositor 
with herself, if such person survived, 
to become absolute owner of account. 
First Federal Savings & Loan Associa- 
tion v. Savallisch, Michigan, 110 N. 
W. 2d 724. 79 B. L. J. 70. 


§436. New Jersey. 

Statute providing that maintenance 
of “either or survivor” account creates 
a conclusive presumption that intent 
of parties was to vest survivor with 
account was a valid exercise of the 
legislative power to alter both the 
common law requirements of gifts 
and the statute of wills, and is con- 
stitutional. Ward v. Marine National 
Bank, New Jersey, 183 A. 2d 60. 79 
B. L. J. 1069. 


§437. New York. 

Where decedent opened joint ac- 
count, joint tenant’s written acknowl- 
edgement that he had no interest in 
the account overcame presumption of 
Section 239(3) of New York Banking 
Law that establishment of joint ac- 
count furnishes “conclusive evidence” 
of an intention to vest title to the 
deposit in the survivor. Thomas v. 
Ives and The Binghamton Savings 
Bank, New York Appellate Division, 


— 
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Third Department, November 16, 
1961. 79 B. L. J. 164. 


§467. Furnishing statements of ac- 
count and returning paid 
checks. 

Where company’s plant manager 
without authority cashed checks 
drawn to the order of the company, 
bank’s defense that an account stated 
arose becar-e company failed to ob- 
ject to monthly statements was insuf- 
ficient because company was ignorant 
of actual facts and could not rea- 
sonably be expected to know them. 
Weaver Construction Company v. 
Farmers National Bank of Webster 
City, Iowa, 115 N. W. 2d 804. 79 
B. L. J. 987. 


EVIDENCE 


§478. Admissibility of evidence. 

In suit for breach of agreement to 
make loan the damages recoverable 
are those which may reasonably be 
supposed to have been in the con- 
templation of the parties, hence it 
was proper for bank’s loan officer to 
testify to his lack of knowledge of 
loan applicants’ probable loss of their 
property through forfeiture in the 
event a loan was refused them. Hig- 
gins v. Arizona Savings and Loan 
Association, Arizona, 365 P. 2d 476. 
79 B. L. J. 167. 


FOREIGN EXCHANGE 


§546. Liability in foreign exchange 
transactions. 

In action on check payable in for- 
eign currency, holder would be en- 
titled to recover a sum in dollars 
equivalent to rate of exchange pre- 
vailing at date of breach of contract. 
Brill v. Chase Manhattan Bank, 220 
N. Y. Supp. 2d 903. 79 B. L. J. 167. 


FORGED PAPER 


$549. Forged paper in general. 
Bank of deposit entitled to main- 
tain action of interpleader against its 
depositor and payee in a situation 
where checks bearing forged payee’s 
endorsements were cashed by depos- 
itor and then deposited with it, even 
though bank may have been inde- 
pendently liable to payee. Gresham 
State Bank v. O and K Construction 
Company, Oregon, 370 P.2d 726. 79 
L. J. 606. 


§550. Liability of bank to depositor 
where bank pays check bear- 
ing forged signature. 

When check was paid on forged 
payee’s endorsement, bank of deposit, 
upon which claim was made by 
drawee, was entitled to offset funds 
in its corporate depositors account 
because of its depositors warranty 
that it had acquired good title to the 
instrument from the payee although 
no officer of the corporation had en- 
dorsed the check; and provisions for 
notice of dishonor in Negotiable In- 
struments Law do not apply as con- 
ditions to liability for breach of war- 
ranty. F.I.N.N.E., Inc. v. National 
State Bank of Newark, New Jersey, 
Appellate Division, 180 A. 2d 532. 79 
B. L. J. 721 


Mere negligence on part of depos- 
itor in conduct of his business does 
not preclude recovery against bank 
for paying proceeds of checks to his 
employee who forged his name there- 
on; in order to preclude recovery it 
is necessary for bank to show that de- 
positor’s negligence directly affected 
the conduct of the bank in cashing 
the checks bearing the forged en- 
dorsements. Joffe v. Riggs National 
Bank, D. C., 179 A. 2d 390. 79 B. L. J. 
538. 
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$551. Bank held not liable. 

In action by wife as joint payee of 
check against bank for cashing check 
bearing her forged endorsement, court 
entered judgment for bank because 
wife did not establish that she was 
entitled to any of the proceeds of 
the check. Mueller v. Fidelity-Balti- 
more National Bank, Maryland, 174 
A. 2d 789. 79 B. L. J. 167. 


§580. Drawee held not liable. 

Since a check does not operate as 
an assignment of the funds standing 
to the credit of the drawer there is 
no privity between a payee whose 
endorsement has been forged and the 
drawee, and the payee, in the absence 
of certification or acceptance, cannot 
maintain an action against the drawee 
by reason of the forged endorsement 
either in contract or for money had 
and received or for conversion. An- 
schutz v. Central National Bank of 
Columbus, Nebraska, 112 N. W. 2d 
545. 79 B. L. J. 397. 


§582. Where forgery by agent or 
employee of true owner. 

Where accountant without author- 
ity endorsed his clients’ names on 
government tax refund checks he was 
not guilty of forgery under 18 U. S. C. 
§495 since such section does not in- 
clude agency endorsements within 
its scope. Gilbert v. United States, 
United States Supreme Court, June 
25, 1962. 79 B. L. J. 974. 


§597. Criminal prosecutions. 
Where accountant without author- 
ity endorsed his clients’ names on 
government tax refund checks he was 
not guilty of forgery under 18 U. S. C. 
§495 since such section does not in- 
clude agency endorsements within 
its scope. Gilbert v. United States, 


United States Supreme Court, June 
25, 1962. 79 B. L. J. 974. 

Conviction for forgery of corporate 
checks set aside where bank account 
was maintained in name of bona-fide, 
existent corporation and signatures on 
checks were signatures authorized in 
corporate banking resolutions, even 
though name of one of persons au- 
thorized to sign checks vas the name 
of a fictitious person. State of New 
Jersey v. Berko, New Jersey, Appel- 
late Division, 183 A. 2d 118. 79 B.L.J. 
997. 


FRAUD 


§598. Instrument obtained by fraud. 

In suit by holder in due course 
against co-maker of note, court af- 
firmed findings below that co-maker’s 
signature had been obtained by fraud 
on the part of the maker without any 
negligence on the part of the co- 
maker, and it sustained co-maker’s 
defense of fraud in the factum. Am- 
sterdam v. DePaul, New Jersey, 175 
A.2d 219. 79 B. L. J. 526. 

Bank’s complaint was held to state 
cause of action against payee who 
received proceeds of check issued by 
bank on basis of false representations 
by borrower, but court stated that if 
payee is found to be a holder in due 
course he will be immunized from 
liability or cause of action for restitu- 
tion founded on theory of unjust en- 
richment. Dairymen’s State Bank v. 
Tessman, Wisconsin, 114 N. W. 2d 
460. 79 B. L. J. 681. 


GUARANTY 


§616. Construction of contract of 
guaranty. 

In action by bank upon perform- 

ance bond to recover sum of money 
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loaned to contractor, court affirmed 
judgment for surety company upon 
ground that sum loaned by bank was 
not a debt incurred by contractor in 
performance of the work contracted 
for. Bank of Auburn v. United States 
Fidelity & Guaranty Co., United 
States Court of Appeals, Fifth Cir- 
cuit, 295 F.2d 641. 79 B. L. J. 261. 


§620. Release of guarantor. 

Plea that guarantor of corporate 
note was discharged because of ex- 
tension of time to pay note granted 
to corporation which was without as- 
sent of guarantor was insufficient 
where there was no consideration for 
holder's promise to extend time. 
Morrisey v. Ottman, Connecticut, 177 
A. 2d 223. 79 B. L. J. 444. 


Where guarantor paid bank amount 
of debtor’s liability as determined by 
bank, the transaction between the 
guarantor and bank was final and op- 
erated to release guarantor from fur- 
ther liability, and guarantor was not 
liable for additional amount which 
had been credited by bank to debtor's 
account but which in reality belonged 
to third person. Central Bank and 
Trust Company v. Tyler, Florida, 143 
So. 2d 206. 79 B. L. J. 998. 


HOLDERS IN DUE COURSE 


§631. Where holder is not charged 
with notice. 

Alleged holder in due course had 
no duty to explore the business sense 
of maker nor was his honesty to be 
impugned because he failed to be 
diligent when he accepted commer- 
cial paper; and maker was grossly 
negligent in believing that 150 notes 
she signed were merely receipts, 
hence maker was liable on notes to 
holder in due course even if fraud 
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existed. Tashman v. Campbell, New 
York Supreme Court, Kings County, 
231 N. Y. 2d 245. 79 B. L. J. 1086. 


Where purchaser of equipment 
signed promissory note form supplied 
by seller which note was payable to 
order of loan company and where 
seller delivered note to loan company 
in return for proceeds of note, pur- 
chaser could not raise failure of con- 
sideration on part of seller of equip- 
ment as defense to suit on note. Ohio 
Loan & Discount Co. v. Tyarks, Ohio, 
184 N. E. 2d 374. 79 B. L. J. 997. 


§632. Purchaser held put on notice. 

Where maker of note advised bank 
not to accept note and bank told 
maker not to worry but thereafter dis- 
counted note, having forgotten mak- 
er’s notice to it of the infirmity in the 
instrument, bank was precluded from 
invoking doctrine of “forgotten no- 
tice” and was not a holder in due 
course. First National Bank of Odessa 
v. Fazzari, New York Court of Ap- 
peals, December 7, 1961. 79 B. L. J. 
415. 


§639. Holder must take in good 
faith. 

Where Finance Company supplied 
to seller promissory note form which, 
for all practical purposes, could only 
be negotiated to it, and where finance 
company was aware of abuses pre- 
vailing in food plan and freezer in- 
dustry, it was so inextricably part of 
the original transaction that it was 
not a holder in due course. Westfield 
Investment Company v. Fellers, New 
Jersey, 181 A.2d 809. 79 B. L. J. 790. 


$642. Time of acquiring demand 
notes. 
Where transfer by delinquent tax- 
payer of promissory notes to United 
States as security for past due taxes 
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was a voidable preference, the oblig- 
ors on the notes could not plead such 
defense in the government's suit on 
the notes because a voidable prefer- 
ence is an equity of ownership in the 
trustee in bankruptcy which cannot 
be asserted by a third person as 
against a holder in due course. United 
States v. Crow, U.S.D.C., Colorado, 
204 F. Supp. 872. 79 B. L. J. 810. 


$644. Holder must take for value. 

Bank was not entitled to summary 
judgment against maker of four notes 
as holder in due course because, while 
it proved that it credited the proceeds 
of the notes to the payee’s account, 
bank failed to show that the pro- 
ceeds were subsequently withdrawn 
or availed of by payee before bank 
received notice of maker’s claimed 
offset. Bankers Trust Company v. 
Nagler, 229 N. Y. Supp. 2d 142. 79 
B. L. J. 911. 

Where bank issued its draft to 
payee of promissory notes in ex- 
change for notes it was entitled to 
judgment even though before draft 
was paid it learned of the fraud of 
the payee of the notes. First Nation- 
al Bank of Waukesha v. Motors Ac- 
ceptance Corp., Wisconsin, 112 N. W. 
2d 381. 79 B. L. J. 410. 


§645. Crediting proceeds to custom- 
er’s account held to be value. 
Although check was endorsed “for 
deposit only” and deposit receipt 
stated that bank acted only as collect- 
ing agent, bank which allowed payee 
to withdraw amount of check before 
it cleared was holder in due course 
entitled to recover amount of check 
from maker even though payee in- 
duced maker to stop payment on 
check. Sorrells Bros. Packing Co., 
Inc. v. Union State Bank, District 
Court of Appeals of Florida, Second 
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District, 114 So. 2d 74. 79 B. L. J. 
1085. 


$656. Violation of statutes. 

A negotiable instrument given in 
illegal transaction is enforceable in 
hands of holder in due course unless 
expressly made void by statute, and 
such defense not available where sav- 
ings and loan association issued 
check while insolvent and without 
thirty day notice period. Colby v. 
Bank of Douglas, Arizona, 370 P. 2d 
56. 79 B. L. J. 624. 


INCOMPLETE INSTRUMENTS 


§662. Implied authority to fill in 
blank spaces. 

Signer of check, blank except for 
signature, is not liable to the payee 
of the check where the signer de- 
livered it to another with authority to 
fill it out for a sum not exceeding 
$500, and that party inserted a larger 
sum in the presence of an agent of 
the payee, but neither the agent nor 
the payee had knowledge of the $500 
limitation. West Suburban Motor 
Sales v. Harvey, Alabama, 133 So. 
2d 250. 79 B. L. J. 58. 


§667. Rights of bona fide holder 
where blank space filled in. 
A holder in due course is entitled 
to recover against maker even though 
note was diverted through fraudulent 
act of payee, and though note was 
blank when maker signed and de- 
livered it, holder in due course who 
received note after completion was 
entitled to enforce it as though it had 
been completed within the authority 
given and within a reasonable time. 
Wurlitzer Company v. Goros, Sup. 
Court of New York, Suffolk County, 
— N. Y. Supp. 2d 855. 79 B. L. J. 
2. 
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INDORSEMENTS 


§674. Form of indorsement. 

In suit by payee against bank for 
conversion of checks, court held that 
corporate resolutions on file with 
bank required signature of authorized 
officer rather than rubber stamp en- 
dorsement of the payee’s name, or a 
designation of the name of the auth- 
orized officer affixing the rubber 
stamp endorsement. Brede Decorat- 
ing, Inc. v. Jefferson Bank and Trust 
Co., Missouri, 345 S. W. 2d 156. 79 
B. L. J. 313. 


§699. Indorsement for deposit. 

Although check was endorsed “for 
deposit only” and deposit receipt 
stated that bank acted only as col- 
lecting agent, bank which allowed 
payee to withdraw amount of check 
before it cleared was holder in due 
course entitled to recover amount 
of check from maker even though 
payee induced maker to stop pay- 
ment on check. Sorrells Bros. Pack- 
ing Co. Inc. v. Union State Bank, Dis- 
trict Court of Appeals of Florida, 
Second District, 114 So. 2d 74. 79 
B. L. J. 1085. 


$700. Indorsement to “any bank.” 

In suit by drawee bank against col- 
lecting bank to recover amount it 
had recredited its depositor’s account, 
court held that collecting bank’s 
guarantee of prior endorsements was 
an express warranty which covered 
missing endorsement of one of joint 
payees. Roswell Bank v. Citizens & 
Southern De Kalb Bank, Georgia, 121 
S. E. 2d 706. 79 B. L. J. 71. 


INSURANCE 


§712. Liability on policies in general. 
Life insurer whose term life poli- 


cies were convertible at end of term 
to ordinary life policies and which 
approved assignment of policies to 
bank as collateral security for loan 
was liable to bank for face amount 
of policies where at expiration of 
term it did not tender the converted 
policies to the bank. Travelers In- 
surance Co. v. Tallahassee Bank and 
Trust Co., Florida, 133 So. 2d 463. 
79 B. L. J. 39. 

Where bank notified insurance 
company of assignment to it of in- 
surance policies as collateral security 
for debts of insured and bank there- 
after made loans to insured, insur- 
ance company had no duty to notify 
bank of non-payment of premiums 
and was not liable to bank for differ- 
ence between actual cash surrender 
value of policies and cash surrender 
value they would have had if effec- 
tive on the dates of the loans. Oneida 
National Bank and Trust Company v. 
Conte, 224 N. Y. Supp. 2d 738. 79 
B. L. J. 537. 


§713. Liability on policies in general 
—forgery insurance. 

Where bank loaned money on 
promissory notes secured by un- 
signed, fictitious invoices which pur- 
port to represent sales of goods which 
in fact had not been made, bank’s 
loss was not within coverage of bank- 
ers blanket bond insuring bank 
against loss through extension of 
credit on faith of instruments coun- 
terfeited or forged as to signature. 
First National Bank of South Caro- 
lina v. Glens Falls Insurance Com- 
pany, United States Court of Appeals, 
Fourth Circuit, 304 F. 2d 866. 79 
B. L. J. 982. 

Banker’s blanket bond which in- 
sured bank against loss on written 
instruments which were counterfeited 
or forged as to the signature covered 
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unsigned invoices which had been 
assigned by borrower to bank as se- 
curity for loans, where the invoices 
purported to show a sale of goods by 
borrower which had not taken place. 
First National Bank of South Caro- 
lina v. Glens Falls Insurance Com- 
pany, S. Car., 197 F. Supp. 264. 79 
B. L. J. 70. 


§739.5. Loan insurance. 

The bank’s action on note against 
maker’s executrix, executrix was en- 
titled to recover on her counterclaim 
against bank for breach of its oral 
agreement to procure credit life in- 
surance upon life of maker, and she 
was entitled to damages in the 
amount she would have received had 
a policy been obtained, resulting in 
an offset against amount recoverable 
by bank on note. Decatur County 
State Bank v. Carter, Iowa, 116 N. W. 
2d 419. 79 B. L. J. 998. 


JUDGMENTS 


$762. Judgments. 

Where a judgment by confession 
was entered on a note, court abused 
its discretion in not opening judg- 
ment upon maker's petition that she 
had not signed note where there was 
no direct proof nor any expert testi- 
mony as to genuineness of her signa- 
ture; existence of note did not create 
presumption of valid execution, and 
upon maker’s averment of forgery as 
ground for opening judgment holder 
had the burden of proving genuine- 
ness of maker’s signature. Yank v. 
Eisenberg, Pennsylvania, 182 A. 2d 
505. 79 B. L. J. 912. 


LETTERS OF CREDIT 


§766. Letters of credit. 
A bank which has issued a letter of 


credit has a duty to pay the letter ac- 
cording to its terms, and has no ob- 
ligation to concern itself with any dis- 
pute between the seller and buyer, 
and is not estopped from making pay- 
ment by the fact that it requested in- 
struction whether or not to pay. Du- 
lien Steel Products, Inc. v. Bankers 
Trust Company, United States Court 
of Appeals, Second Circuit 298 F. 
2d 836. 79 B. L. J. 494. 


LIEN AND SET-OFF 


§771. Lien and set-off in general. 
Effective levy was made by United 
States upon bank account of delin- 
quent taxpayer by service of notice 
of levy without accompanying war- 
rant for distraint. United States v. 
Manufacturers National Bank, United 
States District Court, N.D.N.Y., 198 
F.Supp. 157. 79 B. L. J. 254. 


§802. Unmatured debt of insolvent 
person. 

Depositor’s assignment of all its 
assets to assignee for benefit of cred- 
itors gave bank, which held unma- 
tured note of depositor, right to apply 
balance in depositor’s account in set- 
off against note. Friedman v. First 
National Bank of Boston, Massachu- 
setts, 183 N. E. 2d 722. 79 B. L. J. 
898. 


§821.1. Liens in general. 

In an action by the United States 
against a savings bank to force a levy 
against a depositor’s account for back 
taxes, Section 238 of New York Bank- 
ing Law was not a defense and court 
held that payment pursuant to the 
levy would protect the bank against 
any claim by the depositor or any 
holder of the passbook who has not 
given notice of assignment before 
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the levy. United States of America 
v. Bowery Savings Bank, United 
States Court of Appeals, Second Cir- 
cuit, November 6, 1961. 79 B. L. J. 52. 


Exercise of dominion by receiver 
of judgment debtor over debtor's 
chattels was neither a levy upon or 
attachment of such chattels so as to 
defeat conditional seller’s reservation 
of title even though conditional sales 
contract was not properly filed until 
thereafter, and trustee in bankruptcy 
was in no better position than re- 
ceiver since the rights of creditors to 
which trustee succeeds are ascer- 
tained as of date of bankruptcy. Sims 
v. Capitol Refrigeration Co., Inc., 
United States Court of Appeals, Sec- 
ond Circuit, 294 F.2d 111. 79 B. L. J. 
71. 


§821.2. Priority of liens. 

Note given in substitution for orig- 
inal note did not constitute such pay- 
ment of original note as would dis- 
charge the mortgaged security, and 
bank’s lien created by chattel mort- 
gage as to unpaid balance was en- 
titled to priority over federal tax lien; 
original mortgage, however, was not 
applicable to subsequent loans with 
re-execution and re-recording, and 
those loans were not entitled to prior- 
ity over federal tax lien. Edison Bank 
v. Mayer, United States District 
Court, D.N.J., 202 F. Supp. 620. 79 
B. L. J. 634. 


In mortgage foreclosure action ref- 
eree should pay real estate taxes, 
assessments and water rates out of 
the proceeds of sale as expenses of 
the sales, and recorded tax lien for 
mortgagor's federal income taxes was 
payable only after payment of the 
subsequently accruing real estate 
taxes, assessments and water rates. 
Buffalo Savings Bank v. Victory, New 


York, 181 N. E. 2d 413. 79 B. L. J. 
635. 


MAKER 


§831. Liability of maker. 

Where a negotiable promissory 
note is executed in the name of a 
joint venture as maker by one of the 
joint venturers, the other member of 
the joint venture was jointly and sev- 
erally liable on the note although 
his individual signature did not ap- 
pear on it. Wenzel Machinery Rental 
And Sales Company v. Adkins, Kan- 
sas, 370 P. 2d 141. 79 B. L. J. 635. 


Duress was no defense to maker 
of note in suit by payee where payee 
did not act in collusion with parties 
making threats or have actua! or con- 
structive notice of such threats. Parish 
v. Lumbermen’s Mutal Casualty Com- 
pany, Mississippi, 134 So. 2d 488. 79 


B. L. J. 168. 
MATURITY 
§851. Series of notes due on default 
as to one. 


A mortgagee will be held to have 
waived his right to accelerate unpaid 
principal balance on note or be es- 
topped from accelerating where his 
conduct induces a detrimental change 
of position by mortgagor in reliance 
on relief that mortgagee will not en- 
force his mortgage, but retention of 
checks covering delinquent payments 
does not constitute such conduct. 
Rathbun v. Merchants Bank of Miami, 
Florida, 138 So. 2d 539. 79 B. L. J. 
538. 


MONEY ORDERS 


§858. Negotiability of money orders. 
Bank in which raised postal money 
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orders were deposited acted as agent 
for collection, and since it paid the 
amount of the orders to its depositor 
in good faith without notice of any 
adverse claim it was not liable to the 
United States. United States v. Cam- 
bridge Trust Co., United States Court 
of Appeals, First Circuit, March 6, 
1962. 79 B. L. J. 474. 


MORTGAGES 


§862. Chattel mortgages generally. 

Chattel mortgage executed and re- 
corded in Georgia was not effective 
against third party in Puerto Rico 
where property was in Puerto Rico 
when mortgage was executed, and 
where Georgia mortgagee was charge- 
able with notice that mortgaged prop- 
erty located in Georgia was to be 
removed to Puerto Rico, mortgagee 
had to record mortgage in conform- 
ity with laws of Puerto Rico in order 
to preserve its lien. Savannah Bank 
& Trust Company v. Great American 
Indemnity Co., United States Court 
of Appeals, First Circuit, 303 F.2d 
247. 79 B. L. J. 810. 

Materialman who furnished labor 
and materials for improvement of one 
lot of subdivision at time prior to 
recording of mortgage on other lots 
did not acquire lien on mortgaged 
lots superior to lien of mortgagee in 
absence of proof of each element 
necessary to bring him within blanket 
lien theory and relative back doctrine. 
Leedy v. First Federal Savings and 
Loan Association, District Court of 
Appeal of Florida, 142 So. 2d 99. 79 
B. L. J. 811. 

‘In action against bank by chattel 
mortgagee for conversion of mort- 
gaged chattels, court held that bank 
became involuntary bailee of chattels 
when it cancelled lease of hotel for 


non-payment of rent but that it was 
not liable for conversion in absence 
of showing of demand for possession 
and refusal to deliver. Davis v. Amer- 
ican National Bank of Denver, Col- 
orado, 367 2d 325. 79 B. L. J. 353. 


§874. Validity of chattel mortgage. 

Congress has not pre-empted field 
of conveyancing of interests in air- 
craft, and, while recording of mort- 
gage under Federal Aviation Act pro- 
tects interest of mortgagee without 
further recording, the validity of the 
chattel mortgage must be measured 
by appropriate state law. Aircraft 
Investment Corporation v. Pezzani & 
Reid Equipment Company, United 
States District Court, E. D. Michigan, 
205 F. Supp. 80. 79 B. L. J. 811. 


§887. Real estate mortgages gener- 


Mechanic's lien not entitled to pri- 
ority over lien of mortgagee bank 
without showing knowledge on part 
of bank of nature and extent of the 
work being performed on mortgaged 
premises and such conduct on part 
of bank as would justify the belief 
that it consented to the work on the 
credit of the building. Carey v. Bou- 
lette, Maine, 182 A. 2d 473. 79 B. L. J. 
912. 


§895. Foreclosure. 

Where terms of mortgage obligated 
mortgagor to maintain insurance, in 
default of which mortgagee was al- 
lowed to pay premium ‘and charge 
mortgagor therefor, failure of mort- 
gagor to pay premiums also entitled 
mortgagee to accelerate due date of 
note and foreclose mortgage. Farmers 
and Merchant's Bank v. Copple, Su- 
preme Court of Kansas, 373 P. 2d 219. 
79 B. L. J. 998. 

Bankruptcy court had no jurisdic- 
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tion in arrangement proceeding to 
restrain a state court proceeding 
brought by savings and loan associa- 
tion to foreclose mortgage on real 
property leased to debtor where lease 
was subordinate to mortgage. In Re 
Holiday Lodge, Inc., United States 
Court of Appeals, Seventh Circuit, 
300 F. 2d 516. 79 B. L. J. 634. 


NATIONAL BANKS 


$900. State control of national 
b 


Bank entitled to injunction pro- 
hibiting use of words, “First Nation- 
al” by credit agency where words 
as used by bank had acquired sec- 
ondary meaning and use of words by 
credit agency caused confusion. First 
National Bank and Trust Company 
of Kalamazoo v. First National Credit 
Bureau, Michigan, 111 N. W. 2d 880. 
79 B. L. J. 262. 


NEGLIGENCE 


$930. Liability for negligence. 

Bank's negligent failure to credit 
borrower’s account with installment 
payment on a loan entitled borrower 
to recover damages under Puerto 
Rican statute for resultant injury to 
his reputation and for mental anguish. 
First National City Bank of New 
York v. Gonzales Martinez, United 
States Court of Appeals, First Circuit, 
293 F. 2d 919. 79 B. L. J. 70. 


Where partnership’s signature card 
authorized bank to honor checks 
which bore signature of a partner 
and bank over a five year period 
honored checks signed by a clerk, it 
was liable to depositor because of its 
negligence, and fact that partnership 
did not examine its monthly state- 
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ments during five year period was 
no defense to bank. Commercial Na- 
tional Bank & Trust Co. of Laurel 
v. Hughes, Mississippi, 137 So.2d 800. 
79 B. L. J. 503. 


Contract between armored car 
company and bank wherein former 
limited liability to bank to $30,000 
was reasonable, fairly made and did 
not contravene public policy, and 
bank’s judgment against armored car 
company was limited to $30,000 al- 
though over $165,000 was lost due 
to negligence of armored car com- 
pany. Jefferson County Bank of Lake- 
wood v. Armored Motors Service, 
Colorado, 366 P.2d 134. 79 B. L. J. 
250. 

Bank which made construction 
mortgage loan and undertook to dis- 
burse funds was liable to mortgagor 
in the amount of the mechanics liens 
which were filed against the property 
because it paid out mortgage funds 
to construction company without re- 
quiring that mechanics liens be re- 
leased. Falls Lumber Co. v. Heman, 
Ohio, 181 N. E. 2d 713. 79 B. L. J. 
677. 


$930.1. Mistakenly accusing person 
of crime. 

Where bank caused person to be 
arrested by charging her with having 
fraudulently converted money, it be- 
came liable for tort of malicious pro- 
secution when it subsequently with- 
drew the charges. Woodyatt v. Bank 
of Old York Road, Pennsylvania, 182 
A. 2d 500. 79 B. L. J. 912. 


NEGOTIABILITY 


§936. Stipulations in general not af- 
fecting negotiability. 

Endorsement on back of note that 

note arose from transaction involving 
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the furnishing of goods for repairs, 
alterations or improvements upon real 
property and that the furnishing of 
such goods and services has been 
completed to the satisfaction of the 
maker did not render note non-nego- 
tiable. Marine Trust Company of 
Western New York v. Richir, New 
York Supreme Court, Erie County, 
228 N. Y. Supp. 2d 694. 79 B. L. J. 
810. 


OFFICERS AND EMPLOYEES 
OF BANKS 


$1067. Liability of officers.in gen- 
eral. 

Employee of bank who accepted 
fees, commissions and gifts from bor- 
rowers from bank for inducing bank 
to approve their loan applications 
was liable to bank as constructive 
trustee. Bank of America National 
Trust & Savings Ass’n v. Ryan, Cali- 
fornia District Court of Appeal, Sec- 
ond District, 24 Cal. Rptr. 739. 79 
B. L. J. 1078. 


§1077. Liability of bank for acts of 
officers or employees. 

Where third person informed 
branch manager of bank that he 
was about to enter into financial 
relationship with depositor of the 
bank, bank had no duty to disclose 
fact that its depositor was insolvent. 
Sparks v. Union Trust Company of 
Shelby, North Carolina, 124 S. E. 2d 
365. 79 B. L. J. 620. 


§1079. Liability for acts of vice- 
president. 

In action against bank for conver- 
sion of stock certificate, court affirmed 
jury verdict against bank, holding 
that by reason of bank's actions bor- 
rower was justified in believing that 
he was obtaining loan from bank and 


in believing that he was placing stock 
certificate in the keeping of the bank, 
and, therefore that he should be pro- 
tected from its conversion. City Na- 
tional Bank in Wichita Falls v. Kiel, 
Texas, 348 S.W. 2d 260. 79 B. L. J. 61. 


OVERDRAFTS 


§1147. Rights of bank against de- 
positor where account over- 
drawn. 

Where bank certified depositor’s 
checks in mistaken belief that there 
were sufficient funds in his account 
to honor the checks, it was entitled 
to recover from the depositor the 
amounts it paid in honoring such 
checks; and depositor, as trader fa- 
miliar with business was not entitled 
to rely on bank’s erroneous repre- 
sentation of credit balance in his 
account and, therefore, could not 
hold bank liable for slander of his 
credit. Turbitt v. Riggs National Bank 
of Washington, Municipal Court of 
Appeals for the District of Columbia, 
182 A.2d 886. 79 B. L. J. 979. 


PAYMENT 


§1208: Payment in general. 

In determining whether duress 
voids maker's obligation on note, sub- 
jective standard is applicable; duress 
is tested not by nature of threats but 
by state of mind induced thereby in 
victim. Balling v. Finch, California, 
21 Cal. Rptr. 490. 79 B. L. J. 710. 


§1210. Liability of drawee. 

In action by depositor against bank 
for amount of checks allegedly paid 
with authority, where one signature 
was missing, court held that depositor 
was estopped to make such conten- 
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tion, and, in any event, had suffered 
no loss because proceeds had been 
used to pay valid debt of depositor. 
V of I Productions, Inc. v. California 
Bank, California, 15 Cal. Rptr. 562. 
79 B. L. J. 45. 


$1215. Application of payments. 
Bank, absent on election by debtor, 
was free to apply payment by debtor 
to either of two promissory notes; 
and fact that bank applied payment 
to note less likely to be paid did not 
give indorser of other note cause for 
complaint. Long Island Trust Com- 
pany v. Vendall, Inc., New York Su- 
preme Court, Nassau County, 231 
N. Y. Supp. 2d 131. 79 B. L. J. 1086. 


$1223. Payment of checks. 

Drawer of draft does not contract 
to pay at place on which draft is 
drawn but only guarantees accep- 
tance and payment at that place, and 
engages, in default of payment, to 
reimburse the holder at place where 
draft was made, hence venue of suit 
by non-resident holder of draft against 
Cuban bank for dishonor of draft 
drawn in Cuba upon New York bank 
was not properly laid in New York 
since cause of action arose in Cuba. 
Gonzales v. Industrial Bank of Cuba, 
Appellate Division of New York, 228 
N. Y. Supp. 2d 81. 79 B. L. J. 720. 


§1245. Bank’s liability for refusing 
depositor’s check. 

Where depositor was contingently 
obligated to bank as endorser on two 
unmatured notes, bank had no right 
to hold balance in depositor’s account 
in order to secure notes and was lia- 
ble to depositor because of its failure 
to honor checks issued by depositor. 
Milledgeville Banking Company v. 
Carr, Georgia, 122 S. E. 2d 284. 79 
B. L. J. 168, 


§1257. Check as payment. 

Where creditor retained check and 
note sent by insolvent debtor pursu- 
ant to proposed composition with all 
creditors but did not attempt to ob- 
tain payment of check or note, credi- 
tor was not estopped to proceed 
against debtor or his guarantor. Spear- 
Newman, Inc. v. Modern Floors Cor- 
poration, Connecticut, 175 A. 2d 565. 
79 B. L. J. 262. 


§1258. Check is conditional payment 
merely. 

A check given in exchange for 
promissory note is a conditional pay- 
ment only unless there is express 
agreement to the contrary, nor does 
it constitute a novation absent mutual 
agreement, and unreasonable delay 
in presenting check for payment does 
not exonerate maker unless drawer 
suffers actual damage through such 
delay. Steel v. Vanderslice, Arizona, 
367 P.2d 436. 79 B. L. J. 353. 


§1264. Check “in full” of disputed 
claim. 

In action by former employee of 
bank to recover wages allegedly due, 
court held that whether employee's 
acceptance of check bearing legend, 
“Salary and overtime pay through 
August 14, 1958, plus 2 weeks’ sev- 
erance pay .. .” constituted accord 
and satisfaction was a jury question. 
Urben v. Public Bank, Michigan, 112 
N.W. 2d 444. 79 B. L. J. 353. 

Unless dispute between debtor and 
creditor is bona fide and debtor has 
genuine basis for its position, it could 
not by a letter accompanying a pay- 
ment, admittedly due, put creditor in 
the position of either accepting check 
at the peril of effecting an accord 
and satisfaction or bringing suit to 
compel payment. Hammond Ford, 
Inc. v. Ford Motor Company, United 
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States District Court Southern Dis- 
trict, New York, 204 F. Supp. 772. 
79 B. L. J. 811. 


PLEDGE AND COLLATERAL 


$1269. Pledge and collateral in gen- 
eral. 

Where bank as pledgee of savings 
account passbook received monies 
under Army contract under court 
order which charged payment with 
rights of laborers and materialmen, 
bank did not receive payment of its 
obligor’s debt, nor did it violate any 
duty to pledgor and passbooks were 
not discharged from pledge. Eichler 
v. Hillside National Bank, New Jer- 
sey, 176 A.2d 508. 79 B. L. J. 404. 


PRESENTMENT FOR PAYMENT 


§1313. Time of presentment of de- 
mand rotes. 

A promissory note payable on de- 
mand is due and payable upon its 
delivery, and statute of limitations 
begins to run from that date; but 
though it is due and payable upon 
delivery it is not overdue, within rule 
which subjects transferee to defenses 
available between original partners, 
until a reasonable time has elapsed. 
Lightner v. Lightner, West Virginia, 
124 S.E. 2d 355. 79 B. L. J. 538. 


Where payees presented demand 
note to endorsers for payment sixteen 
months after date, it was not within 
reasonable time considering relation- 
ship of parties and fact that payees 
during intervening period had re- 
leased security given by maker. Per- 
len v. Wishnoff, New York Supreme 
Court, 225 N. Y. Supp. 2d 839. 79 
B. L. J. 593. 


RECORDS OF BANK 


§1346.3. Legal process to examine. 

Subpoena duces tecum requiring 
bank to produce records in the pos- 
session of a branch office located in 
the Republic of Panama will be mod- 
ified, where compliance would neces- 
sitate a violation of Panamanian law, 
so as only to require bank’s coopera- 
tion should Government make an ap- 
plication to Panamanian authorities 
for release of documents. Applica- 
tion of The Chase Manhattan Bank, 
United States Court of Appeals, Sec- 
ond Circuit, 297 F.2d 611. 79 B. L. J. 
444. 


SAVINGS AND LOAN 
ASSOCIATIONS 


§1358.2. In general. 

Federal Home Loan Bank Board 
in approving application of savings 
and loan association to establish 
branch office was not subject to pro- 
cedural requirements of Administra- 
tive Procedure Act and Board’s de- 
termination was not subject to judi- 
cial review. Bridgeport Federal Sav- 
ings & Loan Assoc. v. Federal Home 
Loan Bank Board, United States Dis- 
trict Court, E.D. Penna., 199 F. Supp. 
410. 79 B. L. J. 261. 

Shares in federal savings and loan 
associaton held by a veterans’ com- 
mittee representing payment under a 
law administered by Veterans Ad- 
ministration is an investment not 
exempt from claims of creditors al- 
though same funds deposited in bank 
would be exempt. Aetna Casualty 
and Surety Company v. Porter, United 
States Court of Appeals, District of 
Columbia Circuit, 296 F.2d 389. 79 
B. L. J. 352. 


Veterans benefit deposited in an 
account in a federal savings and loan 
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association retain the “Quality of 
Moneys” and are not “permanent in- 
vestments,” and under 38 U. S. C. 
$3101 (a) are not subject to the claim 
of creditors. Porter v. Aetna Casual- 
ty and Surety Company, Supreme 
Court of the United States, June 11, 
1962. 79 B. L. J. 902. 


STATUTE OF LIMITATIONS 


$1404. Action for deposit. 


Where there are concurrent legal 
and equitable remedies available, the 
shorter statute of limitations applica- 
ble to legal cause of action will apply, 
but where there are concurrent legal 
remedies the plaintiff may elect to 
proceed on either theory and such 
cause of action will be governed by 
its own period of limitations. Schreib- 
man v. Chase Manhattan Bank, New 
York Appellate Division, 224 N. Y. 
Supp. 2d 977. 79 B. L. J. 522. 


$1406. Suspension of statute. 
Where employee of bank concealed 
his embezzlement of bank funds until 
1954, bank’s action against wife to 
set aside fraudulent conveyance made 
in 1946 was not barred by three year 
statute of limitations because statute 
did not begin to run until fraud was 
discovered. Citizens National Bank 
of Havre de Grace v. Leffler, Mary- 
land, 179 A.2d 686. 79 B. L. J. 635. 


STOCK AND STOCKHOLDERS 


§1419. Transfer and sale of stock. 


In action by daughter for damages 
for wrongful transfer of stock from 
name of father and daughter to name 
of father pursuant to alleged forged 
assignments of daughter's name, 
bank’s signature guarantee did not 


extend to daughter and it was not 
liable to her. Love v. The Pennsyl- 
vania Railroad, United States District 
Court, E. D. Penna, 200 F. Supp. 561. 
79 B. L. J. 445. 


STOPPING PAYMENT 


$1474. Liability of bank paying 
stopped check. 

Where drawee bank received stop 
payment order from depositor on 
July 21, 1958, after it issued its own 
check in exchange for depositor’s 
check and where it paid its own 
check after it received such stop or- 
der, depositor’s complaint would be 
dismissed absent an allegation that 
bank which cashed drawee’s exchange 
check on July 22, 1958 was not a 
holder in due course. Tull v. Fulton 
National Bank of Atlanta, Georgia, 
121 S.E. 2d 508. 79 B. L. J. 71. 


§1475. Where bank is protected. 

Where bank of deposit credited 
check to depositor’s overdraft it be- 
came holder in due course, and draw- 
er of check could not recover amount 
of check from drawee bank which 
paid check over stop payment order 
since drawer had suffered no loss. 
United States Cold Storage Corpora- 
tion v. First National Bank of Fort 
Worth, Texas, 350 S.W. 2d 856. 79 
B. L. J. 518. 


TAXATION 


§1516. State Banks. 


The failure of legislature of Texas 
to enact laws providing for levy of 
franchise taxes upon state banks in 
manner consented to by Congress of 
United States for taxing of national 
banks does not violate equal protec- 
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tion clauses of federal or Texas con- 
stitutions. Grayson County State Bank 
v. Calvert, Texas, 357 S. W. 2d 160. 
79 B. L. J. 716. 


TRANSFER WITHOUT 
INDORSEMENT 


§1556. Effect of transfer without in- 
dorsement. 

Transferee who took check without 
endorsement acquired such title as 
payee had, and was entitled to en- 
force check against drawer by virtue 
of his ownership. Jett v. Atlanta Fed- 
eral Savings & Loan Assoc., Inc., 
Georgia, 123 S.E. 2d 27. 79 B. L. J. 
262. 


UNIFORM COMMERCIAL CODE 


§1562.5. Uniform Commercial Code. 

A security interest may, under Uni- 
form Commercial Code §9-204 (3) ex- 
tend to after-acquired property. If 
such a security interest on after- 
acquired property is perfected by 
filing, the secured creditor may pre- 
vail with respect to such property, 
as against the interest of the trustee 
in bankruptcy of the debtors. In re 
Newkirk Mining Company, Bankrupt, 
U. S. District Court, Eastern District 
of Pennsylvania. 79 B. L. J. 788. 


USURY 


§1564. What constitutes usury. 

Where defense of usury was not 
available to corporate obligor it was 
not available to individual guaran- 
tors whose undertaking was given to 
assure performance of the principal 
obligation, and this is true even 
though guarantors were liable to di- 
rect suit. Dahmes v. Industrial Credit 
Company, Minnesota, 110 N. W. 2d 
484. 79 B. L. J. 239. 


§1565. Transaction held not usur- 
ious. 

Where there is no optional prepay- 
ment clause in a note it is not usu- 
rious for a lender to require payment 
of interest to the date of maturity 
of the note, even though debt paid 
before maturity and the amount paid 
exceeds lawful interest computed to 
the date when the loan was paid. 
Reich v. Pine Lawn Bank & Trust 
Company, St. Louis Court of Appeals, 
356 S. W. 2d 545. 79 B. L. J. 720. 

Florida usury laws are not designed 
to protect borrowers from having to 
pay legal rate of interest for a loan 
plus a commission to a third party 
who persuades lender to make the 
loan, hence a judgment voiding loans 
as usurious reversed. Investment 
Funds Corporation v. Bomar, United 
States Court of Appeals, Fifth Cir- 
cuit, 303 F. 2d 592. 79 B. L. J. 1073. 
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